Approved For Release 2002/02/14 : CIA-RDP85-00988R000600020023-0 



Approved For Release 2002/02/14 : CIA-RDP85-00988R000600020023-0 


Approved For, Rei$as^ 2002/02/14 : CIA-RDP85-OO988ROQ£0eOO2OO23-O 




COMPTfiOLUCn CjriNOlAL. OF ThG UNITED DTATlSB 
WAOHINOTON, O.C, RQM9 


** . ^ 


B-l6309(> 


Fobruary 9» 197° 


Dcru’ Mr. Socrctary: 

In considering II. R. 1479 1 *, the fiscal year 1970 appropriation 
hill for the Department of Transportation and related agencies, the 
House Committee on Appropriations requested that it ho provided vioh 
tTic^ncIvicc of the Comptroller General on the locality of the panting # 
equalization" plnn contemplated hy tho Department of Tronsportft 10 a 
incident to tho physical consolidation of its headquarters activities 
in two Southwest Washington, D.C. , buildings: the Federal Ofiicc 
Building 10A (FAA Building) and the Hass if Building now being completed. 

H. Kept. No. 91-642, November 13, 1$69, p. 9* Yo ^ r of , 

her 26, 1969 , inviteo our attention to tho request of the Committee ana 
to the need of tho Department for an early resolution of tho question 
of the legality of the plan. 

You are advised that the "parking equalization plan, whereby tho 
Department cocks to make parking privileges available to its employee c 
at the seme cost whether they be located in Federal 0-^ice Building 
10A, a Government-owned building, or in tho WaGOif Building, a privately 
owned building located within two blocks of FOB 1QA, is in our opinion 
legally objectionable in that it does violence to the scheme of prop- 
erty and financial control reflected injiO U.S.C. 303b. 

Briefly stated, tho problem which the Department seeks to resolve 
by the "parking equalization" plan stems from the fact that the parking 
facilities in the Nassif Building are, by 0 . lease of tho building owner, 
controlled and operated by a commorelal automobile parking firm, parking 
Management, Inc. which apparently contemplates charging $35 a 

month for the parking of on individual car, whereas the current employee 
parking fee at FOB 10A, operated by Government Scrvices^xnc., under an 
.agreement with tho General Services Administration, is s*>.25 a mouoh. 

To ovoid such 0 . disparity in parking costs between employees working 
in FOB 10A and those in tho Nassif Building, and any adverse cfxcc, 
upon the operations of tho Department from the lowering Ox morale duo 
to the apparent inequity of the situation or the high cost o. has six 
Building parking, the Department has been negotiating wiolw.II for ti e 
firm’s operation of FOB 10A parking facilities together with those at 
the Nassif Building "as a single facility” at a uniform rn o° payable 
by the Department’s employoos to PMI: $23.25 per month for the xirsi 
year with annual Incroasoo of one dollar a month for the next 4 yonrs. 

* * * 1 : / ‘ " . ’■ ” '* * ”, ’ J * * 

Approved For Release 2002/02/14 : C\A-RDP85-pO$88P^ "DECISION, 

* ’ .•! ■ • ’ * 40 Comp # 




*' Approved For Releasej002/02/14 : CIA-RDP85-00988R000600020023-0 




Under the contemplated arrangement, which the Department would outer 
into hy virtue of n delegation of management authority from the 'General 
Cervices Administration , PMI is to issue 775 perking controstn for FOB 
10A end lGOO perkin'; contrncto for the Massif Building to employees 
npccifi.cd by tho Department. This in essence is tho "perking equali- 
zation" plan. 

In on opinion dated November 2U, 1969 , furnished with your letter 
of November 26, 1969 , tho General Counsel of the Department stated! 

"No law or reflation of which we arc aware requires that 
parking arrangements bo m.ado acparntcly for ooch building ' 
or limits the Secretary's discretion to manage parking 
facilities in separate buildings on a. common basis. It 
might be argued that the legality of tho plan 1c ques- 
tionable in that it would result in a private contractor 
receiving funds for space utilized in a Government-owned 
building far in excess of any service rendered by tho 
contractor. This argument would have validity, however, 

“ only if these DOT employees who will hoppon to bo assigned 
to work in FOB 10A are viewed os a class somehow separate 
nn<3 opart from their colleagues who happen to bo assigned ' . 

% to work in the No. ss if Building, end if one Ignores the 
'fact thst tho service rendered by the contractor relates 
to both FOB 10A and the Nassif Building." 

Although we ogree with tho General Counsel that Department employees 
assigned to work in FOB 10A should not be viewed as a class apart from 
those assigned to work in tho Nassif Building, and that there should not 
bo ignored tho fact that the service to be rendered by the contractor 
would relate to both FOB 1QA end the Nassif Building, wo are of the view 
that tho "single facility" concept sought to be odvonced, which combines • 
Federal parking facilities together with private facilities on the basic 
of a common operator, is seriously questionable in that it ignores the 
fact that the principal ingredient of a parking fo.cility is Gpn.ee, an 
element of tho property involved, not the services of an operator or on' 
attendant. This is so whether the parking accommodations ore public or 
private. . Since jthe fees to be^collccted go^beyond a realistic charge 
jfor -the -jnanor.emeht c cr vice o to""be performed jind necessarily, involve 
revenues from the use of property^" tho~fact Idiot,. Federal property is 
‘'invol ved ' cannot ' be 'ignored . _ . 

V’e view the contemplated agreement with PMI, while couchod in terms 
of management services, as nocccsarily conferring on interest in Federal 
n ‘ % 
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property, a Ion schold interest from which revenues aro derived , In \/ 

contravention of 40 U.S .C. GO'-Vb , which .^ipulntcn that the lapsing of^ 
jTnited Stat es properties shall ho for a money consideration only ond _ 
money s so derived shall' h6“covcfed"~iuto' the Treasury ao miscellaneous 
rccc~{jito V'"W o may also add’ that in “tho' ahocnco of statutory authority ^/’ 
~n’ie\ : e SoV we' cone rally would view 00 unauthorized tho uso of Federal 
property to helt> finance tho procurement of private oorviceo# See 31 
U.S.C. 404 end 407. 


Your le tter also refers to another question raised in the Committees * a ' 
consideration of tho leasing of the has a if Building on which you request •* 
our vicv/s. Whether in that situation. Involving a twenty-year lease of 
nine floors plus storage space of a ten-Gtory offieo building located in 
a highly congested urban area and used as a departmental headquarters 
building, appropriated funds may be used to provide space for employee 
parking, in the basement or sub-basement 0 of the building. An opinion 
on this question has also been informally requested by the General Serv- 
ices Administration whose leasing function is involved. It may be noted 
that while tho parking facilities in the Hassif Building have been leased 
to a private firm, also for a term of tvrenty years, the question of au- 
thority to procure space for employee parking is not considered moot as. 
we . junderot and. _therp_ 1 pjthe” poe s'ib’ility ’ of ' sublea sing* epac e for th at ’ 
purpose. • ” 


The Federal Property and Administrative Services Act of 19^9* as 
amended, authorizes the General Services Administrator to enter into 
lease agreements for periods not in excess of twenty years "on such terms, 
•v- as he deems to be in the interest of the ..United States and necessary for, 

• '^ejxccocaiodation of Federal agencies in buildings and improvements * * 
J[and to assign and reassign space .therein to Federal agencies." .40 U.S.C,. 

>9Q.C h),aX. In the exercise of the leasing and space assignment "functions 
’the" Administrator is governed by such policies and directives as may bo 
prescribed by the President, 40 U. S .C. 406 (a). . To the extent that the 
appropriations of tho Gcneral“"Sorvico3 Administration are inadequate 
therefor, "the Administrator . of General, Services may require each Federal • 

• a go ne?/— to which leased space has boon assigned to pay promptly by chock 
to_thc Administrator of General Cervices out of its available oppropria-" 
Tions « * V hO U.S.C. 304(c), act of August~27, 1935, 49 Stat. 036, 

^ao amended. Seo, also, Bureau of tho Budget Circular A- 11, see. 13»5(l) 

on reimbursement of General Services Administration by tenant agencies. 


In connection with tho question of the availability of appropriated 

funds to provldo leased facilities for employee policing, reference has 

repeatedly boon made -to a docicion of this Office* 43 Comp. Gen. 131* 

.• ■'* .... * ....... . 
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rendered August 5, 1963 , to the Gccrotnry of the Treasury. That deci- 
sion considered the enter. tion of whether the Commandant of the Const 
Cue Vvl , under hin authority to equip, operate, mo Into In , supply, and 
repair Coar.t C.nnrd districts and nhore establishments (lH T/.B.C. 03(j)), 
mo y lease n plot of lend adjacent to the Connt Guard Brrr;c at Mobile, 
Alabama, and expend appropriated funds to prepare tho land for use 00 
nn employee porting lot. In .justification for the proposed use of 
appropriated funds it vns explained that the Base was located in n 
badly deteriorated former commercial ai’cn without adequate public trans- 
portation and having virtually no parking r.pnce on or off nearby streets . , 
The total personnel involved was 181, only n port of which was permanently 
assigned to the Base, and the number of vehicles to be accommodated each 
day ranged from 0 ? to 100 which had to be policed in a wide area, around 
the Base. Wo held in that case the record did not ectnblir.h the pro- 
posed parking lot va.3 essential to the operation or maintenance of the 
Base co as to warrant the use of appropriated funds for a purpose that 
ordinarily was considered the responsibility of tho individual, the 
parking of hi3 private vehicle. 

We consider the decision of 19^3 to have little relevance to the 
present situation, factually, the earlier case turned primarily on the 
record presented. There is little if any similarity between the two 
cases except that they involve the growing urban problem of motor vehicle 
parking. Legally there was not considered in that coco the leasing * • 
authority of tho General Services Administration under the Federal Prop- 
erty and Administrative Services Act. 

The position is advanced in 0 memorandum dated June 21, 19^8, of 
the then General Counsel of the Department of Transportation and. con- 
curred in by the present General Counsel, a copy of which was forwarded 
with your letter, that in determining the space requirements of an agency ^ 
and whether employee parking facilities ore to be provided, the policies ^ 
for the assignment of office buildings and space proscribed in Executive 
Ordor 11G35* July 9? 19^2 > issued pursuant to the Federal Property and 
Administrative Services Act, ore controlling, Tho memorandum stated in 
part: 

"The policies and directives governing the exercise of 
the Administrator’s authority were prescribed by the 
President in Executive Order No. IIO 35 (27 F.P. 6519 )* 

The Executive Ordor requires, among other things, that 
tho Administrator bo guided, 00 a primary consideration, 

* by the need for tho efficient porformonce of tho agonoioc' 

• missions and programs ’vith'duo regard for tho. . • 

■ * .V 
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sminteunneo ana irnproven-ent cf the working conditions of 
■ employees. * In add it ion s the order requires that the 
Actumi stmucr go r,,imcd oy hue neoci ~oo provide GO‘/eriuUj-*u 
cruioreos vith ’ stii'a* henlthi ul s - end c cave a 1 e nt conditions 
of 0';i'3 loy rent . 1 " 

!fnils ve con- icier the position of the Goners! Counsels to have 
jKcrit} v& need not pursue the uatuer an vs find the General Services 
Administration has in effect implemented the general policies of the 
Executive order with respect to pari dug facilities for vehicles of 
GruC.oyees * Cta . Carder kt-S 7 odd u to epnl XSj Ayeo. me orcer service 
that such narking facilities x.;:.y be leased by GSA in ccv'-ue ct ion with the 
leasing of space to be assigned to 'federal agencies-- 

"where it is determined that in order to earoloy and 


It .a, w» *J_k> Viif O Lh.h 1A.COC. Gif— u. Vi Oa v-Lugg. v’-^ Or-.urJ.Q^/ 

retain personnel to perform the vork of the agency 
or agencies at a particular location} and thus avoid 
c significant iinpaimant cf the operating efficiency 
of the arenc '7 cr ayanc 5 .es narking spaces for vehicles 



^cix^cxcc-i.c.r 

imp 

airnant cf 

cr 

a sendee 5 v* 

used 

to previde 


** r ^ . * ■* V 

uork 

- - vai 


of employees used to provide transportation to and from 
the piece of work may be furnished by the G-ever maont . 

,i r * • « aoc . 

f.0 r . v.« •*- '* ,r :•>> ■% ■*. *! p/« G- av* /• r*i »?•* - , %. .»> -1 • a * ■? -■* ***’•; c\ V* .V. ^pc,, 

GXlU G-hTC-Gv. Cil uU add O ^XiC - hC'jO- m uv» ami v~ w 

sary detsminat ion . 

You are advised > with respect to the question under consideration s 
that if a detemination is mace that the situation involved in the leasing 
of the ham if Building is such as to v/arrnnt the leasing of parking facil- 
ities for vehicles of employees under paragraph. 10c cf GSA Order 722 
703t. 23j vs perceive no os,j ecu ion to tae use of tno m.prcprmc ions cf tnc 
Dsnarirsnt of •fransnortation for that purpose as is used to roinhurs 
C-2A for the rental of the ifcssif Building. See kO J.S.C. 3k. Cf. k 

r* m, o*7 f "* ^ 1 

« Vw.-0-ak * * — / \ * 

Sincerely yours , 

(** , ■- r .t’ 1 C a-Tv-V a 

vLvsa SJ — W M t.' c.- . 

of the United States 

rrr , * 7 .^ , V '* - 
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